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UNITED STATES COURT OF APPEALS 
For The District of Columbia Cirduit 

I 

i 

No. 12, 820 | 

ARTHUR J. KRAUS j 

Appellant 

vs. 

JOHN FOSTER DULLES j 

Secretary, Department of State 

Appellee 


Appeal From The United States District Court 
For The District of Columbia 

i 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT i 

i 

i 

This is an appeal to reverse an order of the District Court for the 

i 

District of Columbia, dated June 2, 1955, entered on aj Motion to Dismiss 
made by Appellee. (App. 4). 

I 

Appellant brought suit against John Foster Dulles, Appellee, asking 
the Court to require Appellee to issue Appellant a passport and to enjoin 
Appellee from denying the issuance of the passport on the sole ground that 

i 

Appellant had not satisfied Appellee of his financial responsibility. 

i 

i 

Jurisdiction of this Court is based on Title 28, Sec. 225 of the United 

i 

States Code. 


i 

i 

I 






STATEMENT OF THE CASE 


Arthur J. Kraus, Appellant, brought suit against John Foster Dulles, 
to require him to issue Appellant a passport for travel in certain foreign 
countries, and to enjoin Appellee from denying the issuance of the passport 
on the sole ground that Appellant had not satisfied Appellee of his financial 
responsibility. 

Appellee filed a Motion to Dismiss for failure of the Complaint to 
state a claim upon which relief could be granted and, in the alternative, a 
Motion for Summary Judgment (App. 4), filing, in support of the latter 
Motion, certain affidavits and documents. Appellant filed certain affidavits 
in opposition to Appellee’s Motion for Summary Judgment. 

On June 2, 1955, the District Court made and entered an order 
granting Appellee’s Motion to Dismiss, without opinion. (App. 15). 

From action of the lower court this appeal is taken. 

The Complaint (App. 2-4) shows, inter alia, that Appellant Kraus 
is a citizen of the United States; that Appellee is the Secretary of State; 
that appellant is an educator, author, teacher and lecturer; that on March 
16, 1954, Appellant filed with Appellee, an application for a passport for 
travel from the United States to certain countries in South America, Europe 
and the Near East for the practice of his profession; that Appellee has 
refused to grant and issue Appellant a passport on the ground that Appellant 
has not given assurances to Appellee that Appellant has made provision for 
supplying his needs during his proposed travels and for transportation back 
to the United States (App. 6, 9 ). 

The relief sought by Appellant in the Court below was that the Secre¬ 
tary of State be required to grant Appellant’s application for a passport 
and to enjoin the Appellee from denying the issuance of the passport on the 
sole ground that Appellant had not satisfied Appellee of his financial 
responsibility. (App. 4 ) 


(i) 
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QUESTIONS PRESENTED 

i 

i 

Is the power of the Secretary of State to refuse to issue a citizen a 
passport absolute ? 

i 

i 

If not absolute, was the Secretary of State’s requirement as to 

i 

Appellant’s financial responsibility, as a condition precedent to the granting 

of the passport, an abuse of the Secretary’s power ahd violative of 

• ; 

Appellant’s rights under the Fifth Amendment to the Constitution of the 
United States ? 

! 

l 

| 

I 

j 


| 

i 

I 


i 

I 

i 

i 
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Appellee, in support of his Motion to Dismiss or in the Alternative 
for Summary Judgment filed a memorandum of Points and Authorities 
(App. 15-18 ) and Appellee filed certain affidavits and documents in support 
of his Motion for Summary Judgment. While the affidavits and documents 
of record were filed in support of Appellee's Motion for Summary Judgment, 
the lower Court should have considered them in acting upon the Motion to 
Dismiss. See Palmer v. Palmer (D. C. D. Conn) 31 F. Supp. 861, 863. 

In his memorandum of Points and Authorities Appellee affirmatively assert¬ 
ed (admitted) as was alleged in the Complaint that the sole reason for his 
failure and refusal to issue Appellant a passport was the latter's "failure to 
submit (to the Secretary of State) * assurances of his (Appellant's)* 
financial responsibility. " 

As has been stated, on March 15, 1954, Appellant applied to Depart¬ 
ment of State for a passport. (App. 13). On April 7, 1954, Appellee, 
through his agent, wrote Appellant regarding his application for a passport, 
stating, inter alia, that: 

M The Department would, therefore, like to receive 
assurances from you that you have taken reasonable steps 
looking toward providing yourself with the necessary means 
for supplying your daily needs during your travels abroad 
and for providing a means of transportation back to the 
United States. M (App. 9) ). 

On November 23, 1954, Appellant replied to Appellee's letter of 
April 7, 1954, just referred to. In this letter Appellant referred to this 
earlier travel abroad, under an American passport, and he concluded his 
letter with the following words: 

"I respectfully request that I may be informed 
on what ground the State Department requires any 
further assurances from me, and that the passport 
for which application has been made may be issued 
promptly on the basis of the information already 
furnished. " (App. 8). ! 

I 

i 

♦Parenthetical words supplied. 
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On December 1, 1954, Appellee replied to Appellant’s letter of 
November 23, 1954, stating, inter alia, that: 

’’Your application for a passport is being held in 
abeyance until such time as you are able to show that 
you have the necessary funds with which to travel 
abroad, or a means of obtaining such funds which have 
(sic) reasonable assurances of success. ” (App. 6-7, 9) 


STATUTES, REGULATIONS OR RULES INVOLVED 

Constitution, Fifth Amendment-. 

”No person shall be * * * deprived of * * * 
liberty * * * without due process of law. ” 

Sec. 211 (a) of Tide 22 USC. 

’’The Secretary of State may grant and issue passports 

* * * under such rules as the President shall designate 
and prescribe for and on behalf of the United States, 

* * * tt 

Executive Order 7856, 3 Fed. Reg. 681. 

’’See. 51. 75. Refusal to issue passport. The 
Secretary of State is authorized in his discretion to 
refuse to issue a passport, to restrict a passport for 
use only in certain countries to restrict it against 
use in certain countries, to withdraw or cancel a 
passport already issued, and to withdraw a passport 
for the purpose of restricting its validity or use in 
certain countries. 

’’See. 51. 76. Violation of passport restrictions. 
Should a person to whom a passport has been issued 
knowingly use or attempt to use it in violation of the 
conditions or restrictions contained therein or of the 
provisions of the rules in this part, the protection of 
the United States may be withdrawn from him while 
he continues to reside abroad. 

’’See. 51. 77. Secretary of State authorized to 
make passport regulations. The Secretary of State is 
authorized to make regulations on the subject of issu¬ 
ing, renewing, extending, amending, restricting, or 
withdrawing passports additional to the rules in this 
part and not inconsistent therewith. ” 
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STATEMENT OF POINTS 

It was error on the part of the lower court to grant the Defendants 
Motion to Dismiss either upon the unstated ground that as a matter of fact 
no claim was stated in the Complaint, or upon the unstated ground that 
granting that the Complaint stated a claim no relief could be granted to the 
Plaintiff because the Secretary of State’s power or rigjit to refuse to grant 
a citizen a passport is absolute, or if not absolute then the Secretary of 

State’s requirement as to Appellant’s financial responsibility, as a condition 

! 

precedent to the issuing of the passport, was not an abuse of the Secretary’s 
powers. 


SUMMARY OF ARGUMENT 

The action of the Appellee in demanding assurances from Appellant, 
of his financial responsibility as a condition precedent to the issuance of a 
passport and the consequent refusal to issue the passport is arbitrary and 
capricious and violative of the rights of Appellant under the Fifth Amend¬ 
ment of the Constitution of the United States. 



ARGUMENT 


I 

The Complaint clearly set forth a claim in respect of which relief 
could and should have been granted. It is far too well established to require 
the citation of authorities that upon a defendant’s motion to dismiss a 
complaint all of the allegations of such complaint are assumed to be true. 

Cf. Land etc, v. Dollar, et al. , 330 U. S. 731, 735 (note 4), 67 S. Ct. 

1009, 1011, 91 L. Ed. 1209; Brennan v. The United States , 129 F. Supp. 
155, 157; Max Schactman v. Dulles , et al., (not yet reported). 

After formal allegations, the complaint alleges (par. 4, App. 2) that 

"On March 16, 1954, the plaintiff made and filed 
with the defendant ... an application, for a passport 
to travel from the United States to South America, Europe 
and the Near East ...” 

The fifth paragraph of the Complaint alleges (App. 2-3) that 

’’The defendant . . . has refused to grant and issue 
a passport to the plaintiff, on the ground that the plaintiff 
has not given assurances to the defendant that he has made 
provision for supplying his needs during his proposed travels 
and for transportation back to the United States ...” 

In defendant’s Motion to Dismiss (see Memorandum of Points and 
Authorities in support of Defendant’s Motion to Dismiss) the following 
affirmative admission — is made. (App. 17) 

’’The exhibits and affidavits attached to defendant’s 
motion, as well as the allegations of the complaint itself , 
show that the reason for denial of plaintiff’s application for 
a passport is his failure to submit assurances of his finan¬ 
cial responsibility. . . ” 

Thus, it will be seen the Complaint sets forth a "claim” or a "cause 


1 / Even though this admission by the defendant is contained in his Memo¬ 
randum of Points and Authorities in support of his Motion to Dismiss or 
for Summary Judgment, it may be considered by the Court. United States 
Trust Co. of New York, et al, v. Sears, 29 F. Supp. 643, 645! 
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of action” to the exact effect that (a) the plaintiff is a citizen of the United 
States (b) that he properly applied to the defendant fpr a passport to travel 
abroad (c) that the defendant refused to issue such passport and (d) that the 

sole reason for defendant's refusal was and is the plaintiff's failure to sub- 

. 

mit to the defendant "assurances of his financial responsibility”. 

| 

The Complaint set forth that the failure of the defendant to issue the 
passport has resulted in depriving plaintiff of his right of freedom of move¬ 
ment; of practicing his lawful profession, a valuable; property right and of 
his means of making a livelihood. (See par. 5, 11 and 13 of the Complaint). 
(App 2,3) 

I 

I 

I 

Upon the basis of these facts the Complaint further alleged (par. 14) 
that the action of the defendant, the Secretary of State, was violative of the 

i 

Constitution of the United States, particularly of the Fifth Amendment 

i 

thereof, and that Appellee's refusal to issue the passport was arbitrary 
and capricious and without warrant or authority in law. 

i 

A complaint is not vulnerable to a motion undet Rule 12(b) of the 

l 

Federal Rules of Civil Procedure to dismiss for failure to state a claim 
upon which relief can be granted, unless under the cbmplaint liberally con- 

i 

strued in the light most favorable to the plaintiff and with all doubts re¬ 
solved in his favor, it appears to a certainty that the plaintiff would be 
entitled to no relief under any state of facts which could be proved by him. 
Tobin v. Chambers Construction Co. , (Dist. Ct., Nev,), 15 F.R.D. 47- 
49 and cases cited. 

I 

Upon this state of facts and upon this state of the record the lower 
court dismissed the Complaint without opinion so that the appellant, as well 
as this court, is left in the dark as to the reason or t^e ground upon wlich 
the lower court based its decision. 

i 

There are only two possibilities in this respect. First, that the 

i 

court below concluded that "the Complaint failed to state a claim upon which 


J 


relief could be granted”, or Second that the court below concluded that while 
the Complaint did ’’state a cause of action” (as quite obviously it did) this 
was not a claim or cause of action ’’upon which relief could be granted. ” 

If it was upon the latter thesis, which logically seems to be the most 
likely, that the lower court dismissed the Complaint, perforce the court’s 
conclusion must have been based upon the absolutely unsound and legally 
unsupportable proposition that the Secretary of State has absolute discretion 
in the matter of determining whether or not to issue a passport to an 
American citizen, or upon the likewise unsound ground that even if the 
Secretary of State’s discretion in this respect is not absolute, it was not 
an abuse of discretion on his part to refuse to issue a passport to appellant 
for the stated reason that appellant had not satisfied appellee of his finan¬ 
cial responsibility. 

The Complaint clearly sets forth that the refusal of the appellee to 
issue a passport to appellant deprived him of his right to travel as he sees 
fit and thus deprived him of his liberty. The United States District Court 
for the District of Columbia, in the case of Bauer v. Achison , 106 F. Supp. 
445, 452, held that Sec. 211(a) of 22 U.S.C.A. does not confer upon the 
Secretary of State absolute discretion in the matter of passports, without 
regard to the principles of due process and equal protection of the law, 
without regard to the question as to whether or not his discretion has been 
exercized arbitrarily. 

The Court said: (p. 452) 

”We hold that, like other curtailments of personal 
liberty for the public good the regulation of passports 
must be administered not arbitrarily or capriciously, 
but fairly, applying the law equally to all citizens without 
discrimination, and with due process adapted to the 
exigencies of the situation. ” 

The Complaint showed (a) that Appellant had applied for a passport 
(b) that Appellee had refused to issue the passport (c) that this refusal was 
based entirely upon the unwarranted financial requirement of Appellee 



9 


(d) that the refusal was arbitrary and capricious and was without authority 
in law, and (e) that such refusal violated Appellant’s rights under the Fifth 
Amendment of the Constitution of the United States. 

The Appellee’s sole undisputed ground for refusing to issue the pass¬ 
port was that Appellant had not shown the Secretary of State that Appellant 
had ’’funds with which to travel abroad, or a means of obtaining such funds 
which have reasonable assurances of success. ” (App 6-7^ 9) 

There is no pretence made by Appellee that the Law or any Regulation 
authorized the Secretary to make a citizen’s financial standing or his 
capacity to earn a living a condition precedent to the issuance of a passport, 
nor is there any pretense or showing that the Secretary insists or has in¬ 
sisted upon financial assurances from any other citizen applicant for a 
passport. 

The stated requirement of the Secretary is certainly an abuse of his 
powers and is arbitrary and capricious. 

Would the Secretary set himself up in particular cases as assuming 

i 

to say that citizen A can go abroad if he has $1000. 00 or $2000. 00 or 
$10,000.00 in the bank; that citizen B can go abroad if he has no money in 
the bank, but that in the Secretary’s opinion he may be able to earn money 
abroad; that the rich or the moderately prosperous citizen can go abroad, 
while the citizen of less modest means cannot. 

i 

i 

Would the Secretary say that in meeting his financial requirement he 
would have the right to prescribe the extent of the citizen’s travels abroad as 
well as the rates he would pay for meals, for hotel accommodations and for 
transportation ? 

i 

If a passport can be legally denied a citizen fori financial reasons, as 
in this case, will not the next step be a requirement by the Secretary that 
the citizen deposit a certain sum of money with the Secretary against the 
possibility that the citizen might rim out of cash or fluids while abroad; 


j 

i 





might not the Secretary require the posting of a surety bond as assurance 
to the Secretary, or might not the Secretary next require every citizen 
applicant for a passpprt to submit with his application a certified balance 
sheet showing his net worth by reference to sound assets and liabilities ? 

Where would this totally unwarranted, autocratic, and preposterous 
intrusion into the private affairs of a citizen stop? 

This Court, in the case of Max Schactman v. John Foster Dulles , 
et al ., (not yet reported), although the facts in that case were different 
from those of the instant case, recognized, with approval, or propounded 
certain principals of law which are applicable to this case. These princi¬ 
pals are: 

(1) That the Secretary of State, under rules prescribed by the Presi¬ 
dent, is authorized in his discretion to refuse to issue a passport. 

(2) That the subject of passports is not beyond judicial assistance. 

(3) That this is so notwithstanding the relation of the subject to the 
Executives power over the conduct of foreign affairs, M for it too, like every 
other governmental power, must be exercized in subordination to the appli¬ 
cable provisions of the Constitution. ” 

(4) That the issuance of a passport is not a purely political matter. 

(5) That a passport now is a document which is essential to the law¬ 
ful departure of an American citizen for Europe. 

(6) That the regulations now in effect so provide. 

(7) That it is now unlawful for a citizen to travel to Europe and 
impossible to enter European countries without a passport. 

(8) That accordingly the denial of a passport causes a deprivation of 
liberty that a citizen otherwise would have. 

(9) That the right to travel, to go from place to place, is a natural 


right. 
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(10) That a restraint imposed by the Government of the United States 
upon this liberty, therefore, must conform with the provision of the Fifth 
Amendment that M No person shall be . . . deprived of . . . liberty without 
due process of law”. 

(11) That the refusal of the Secretary of State to issue the passport 
for the reason given raised a question of substantive due process - whether 
the refusal for the reason given, as alleged in the complaint and undisputed 
by the Secretary was arbitrary. 

(12) That what is arbitrary in the sense of constituting a denial of 
due process, depends upon circumstances. 

(13) That due process requires that a deprivation of liberty be based 
upon facts which are sufficient. 

(14) That neither the Passport Act or any Executive Order should be 
interpreted as intended to authorize the Secretary of State to deny a pass¬ 
port arbitrarily. 

When these principles are applied to the facts of this case it is manifest 
that the refusal of the Secretary of State to issue the passport for the sole 
reason that the applicant had not given the Secretary assurances of his finan- 

i 

cial ability to pay his expenses while abroad and to return to the United 
States is and was arbitrary and thus violative of Appellant’s rights under 
the Fifth Amendment to the Constitution of the United States. 

i 

i 

i 

CONCLUSION 

I 

It follows, therefore, that the decision of the District Court should be 
reversed and that the cause be remanded with instructions to that Court to 


i 

i 
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order the Secretary of State to issue the passport or to enjoin the Secretary 
from continuing to refuse to issue the passport for the sole reason given by 
him for such refusal. 


Stanley Suydam 

1012 - 14th Street, N. W. 

Washington, D. C. 

Attorney for Appellant 
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[ Filed January 7, 1955] 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Arthur J. Kraus 

309 West 104 Street 
Apartment 3C 
New York, N. Y., 

Plaintiff, 

v 

John Foster Dulles 

Department of State 
21st Street and 
Virginia Avenue, N. W. 
Washington, D. C. 

Defendant. 


) 

) 

> 

) 

) 

) 

) Civil Action No. 79-55 

) 

) 

) ! 

) ! 

) ! 

) I 


COMPLAINT 


For Injunction 

« 

I 

i 

1. The plaintiff, Arthur J. Kraus, is a citizen of the United States. 

2. The defendant is Secretary of State, and as jsuch is charged by 


law with the duty of granting and issuing passports to citizens of the United 

I 

States. I 


3. The plaintiff is a professor of social philosophy, for which he has 
an academic degree, and for many years has earned a substantial part of 
his living by teaching, writing and lecturing, especially on that subject, in 

I 

the United States and foreign countries; and for that purpose has heretofore 
travelled to and made contracts in foreign countries, With institutions of 

i 

j 

education and learning and other persons to perform teaching, writing and 
lecturing services for compensation. 

4. On March 16, 1954, the plaintiff duly made and filed with the 
defendant, through the duly authorized agents of the defendant, an application 
for a passport to travel from the United States to South America, Europe 
and the Near East, for the practice of his profession as aforesaid. 

5. The defendant, through his duly authorized agents, has refused to 




grant and issue a passport to the plaintiff, on the ground that the plaintiff 
has not given assurances to the defendant that he has made provision for 
supplying his needs during his proposed travels and for transportation back 
to the United States, and on the ground that the defendant has by law an 
absolute discretion to refuse a passport to the plaintiff. 

6. The defendants, through his duly authorized agents, has refused 
to inform the plaintiff of, or to accord him any hearing as to, the kind and 
character of assurances which the defendant will accept.. 

7. The plaintiff has at all times since his naturalization as a citizen 
of the United States on April 17, 1940, been a loyal American citizen. 

8. The plaintiff has not taught, written or lectured, and does not 
intend to teach, write or lecture, on any subject contrary to the best 
interests of the United States; and he has not engaged in, and does not 
intend to engage in, any activities contrary to the best interests of the 
United States. 

9. The plaintiff is not a member of any organization registered 
pursuant to the Internal Security Act of 1950, and is not a member of any 
organization named in the Attorney General’s list of subversive organiza¬ 
tions. 

10. The granting and issuance of a passport to the plaintiff will not be 
contrary to the interest of the United States but will be in furtherance of 
that interest. 

11. The denial of a passport to the plaintiff by the defendant, acting 
through his duly authorized agents, has interfered with the practice of his 
profession and the procurement of a living, and has resulted in great 
pecuniary and other loss to him. 

12. The refusal by the defendant, through his duly authorized agents, 
to grant and issue a passport to the plaintiff is arbitrary, capricious and 
without warrant or authority of law. 

13. The refusal to grant and issue a passport to the plaintiff has inter¬ 
fered with his career as a teacher, writer and lecturer and has deprived him 
of property without due process of law. 
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14. The refusal of the defendant, through his duly authorized agents, 

j 

to grant and issue a passport to the plaintiff on the ground that he has an 
absolute and unlimited discretion in that regard, is unconstitutional and 

i 

contrary to the due process clause of the Fifth Amendment of the Constitu¬ 
tion, and is contrary to the Universal Declaration of Human Rights of the 
United Nations. 

i 

Wherefore, plaintiff prays judgment decreeing that the plaintiff is 
entitled to the passport for which he has made application, and enjoining 
the defendant from continuing to deny the granting and issuance of said 
passport. I 


January 7, 1955 


Russell Hardy, Sr. 

1012 14th Street, N.W. 
Washington;, D. C. 

Attorney for plaintiff 


4 [ Filed April 14, 1955] 

i 

MOTION TO DISMISS OR IN THE ALTERATIVE 
FOR SUMMARY JUDGMENT IN FAVOR OF 
DEFENDANT j 

Comes now the defendant by the United States Attorney for the District 

of Columbia and respectfully moves the Court to dismiss the complaint for 

i 

failure to state a claim upon which relief can be granted and on the further 
grounds that plaintiff has failed to join an indispensable party, the United 
States of America. 

Alternatively, defendant moves for summary judgment in his favor 
on the grounds that the exhibits and affidavits attached hereto and made a 
part hereof by reference support the decision of the Secretary of State in 
denying plaintiff a passport. 


LEO A. ROVER 

United States Attorney 

: 


i 
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OLIVER GASCH 

Assistant United States Attorney 

RUFUS E. STETSON, JR. 
Assistant United States Attorney 

(Certificate of Service) FRANK H. STRICKLER 

Assistant United States Attorney 


Dec. 1, 1954 

In reply refer to 

130 - Kraus, Arthur James 

Dr. Arthur J. Kraus 
309 West 104th Street 
Apartment 3-C 
New York 25, New York 
Dear Dr. Kraus: 

The Department refers to your application for a passport executed 
at New York City on March 16, 1954, and to your letter of November 23, 
1954. 

It is noted that you propose to travel extensively in Central and 
South America as well as in Europe and the Near East. You state that the 
purpose of your travels is "to submit the Kraus Case to the Commission 
of Human Rights, United Nations. " In connection with your proposed 
travels, the Department has asked to receive from you assurances that 
you have taken reasonable steps looking toward providing yourself with the 
necessary means for supplying your daily needs during your travels and 
for providing a means of transportation back to the United States. To date, 
no such assurances have been received. 

With reference to the foregoing, the Department desires to make 
clear that its position with respect to your application for a passport is 
predicated upon a long-established policy of endeavoring to require that 
at least a minimum of precaution is observed to insure that American 
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travelers proceeding abroad have taken reasonable measures to conduct 
their travels without being forced to call upon this government for assist¬ 
ance in ordinary circumstances. As has been pointed out to you, the 
Department would have no objection to your proceeding abroad for your 
avowed purpose, but experience has shown that youn methods of obtaining 
11 financial backing for your cause, and indeed the means for securing the 
essentials of your livelihood, have proved embarrassing to the United 
States Foreign Service offices in the countries in which you have traveled. 
These offices have received numerous inquiries froip the Foreign Minis¬ 
tries of those countries endeavoring to obtain information for various 
individuals and organizations concerning your case and the purpose of your 

i 

i 

activities. While the Department takes no position With respect to the 
merits of your case, it strongly holds to the definite opinion that it has 
every right to expect that the activities of any American citizen traveling 
abroad will be such as will not cause the Foreign Service offices of the 

i 

United States to receive numerous troublesome and vexatious inquiries 

i 

concerning such activities. You can readily appreciate that those offices 

i 

have neither adequate personnel nor the time which are necessary to answer 

i 

appropriately such a volume of inquiries concerning any individual. Mere- 
over, the records of your case show that your precarious means of procur¬ 
ing financial assistance in your travels have resulted in your becoming 

i 

destitute on one occasion and that you were repatriated at government 

expense. You have declined to assume any responsibility for the repay- 

; 

ment of that cost to the government. As you must kqow, this Department 
is not provided with funds for assisting American travelers who find them¬ 
selves in financial difficulties while traveling abroad and, because of that 

i 

fact, it is not believed unreasonable on the Department’s part to follow the 

i 

foregoing policy of attempting to satisfy itself that cajls upon it for such 

assistance shall be kept at the minimum through following such a policy. 

i 

Your application for a passport is being held in abeyance until such 
time as you are able to show that you have the necessary funds with which 


to travel abroad, or a means of obtaining such funds which have reasonable 
assurance of success. 

Sincerely yours, 

Willis H. Young, 

Acting Director, Passport Division 

PD:JECotter;HLP 11/26/54 

meo 


309 West 104th Street 
Apartment 3-C 
New York 25, New York 
November 23, 1954 

Mrs. R. H. Shipley 

Director, Passport Office 
State Department 
Washington, D. C. 

Re: 130 - Kraus, Arthur James 

Dear Madam: 

In response to your letter of April 7, 1954, relative to my application 
for a passport, I have furnished an affidavit dated November 15, 1954, show¬ 
ing the periods of my absences from the United States. 

You also request assurances that I will not require financial assist¬ 
ance when abroad. As the affidavit shows, the three periods of my absence 
from October 1949 to January 1954, have totalled about thirty-four months, 
during which time I have been in Canada, Central America, the Caribbean 
Islands and Venezuela. During none of that time have I required or 
received any financial assistance except as compensation for my own 
personal efforts and service. I respectfully submit that this is the 
strongest assurance that I shall have no need for the assistance to which 
you refer. The $95 used by the representative of the United States to 
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procure my transportation from Costa Rica is no exception to this state¬ 
ment, for that was necessitated, not by any inability on my part, but by the 
arbitrary interference of the representative with my right to, and my 
arrangements for, earning a livelihood and cost of transportation by my 
own proper and lawful efforts. 

I respectfully request that I may be informed on what ground the State 
Department requires any further assurances from me, and that the passport 
for which application has been made may be issued promptly on the basis of 
the information already furnished. 

Respectfully, 

/s/ Arthur James Kraus 


14 In reply refer to 

130 - Kraus, Arthur James April 2, 1954 

Dr. Arthur J. Kraus 
c/o Mr. J. H. Amen 
17 East 63rd Street 

New York 21, New York 
My dear Dr. Kraus: 

The Department refers to your application for a passport executed 
on March 16, 1954, and to your letter of March 15, 1954, relative thereto. 

From the Department’s file in your case, it appears that you were 
born at Wieliczka in what is now Poland and that you were naturalized as 
a citizen of the United States at New York City on April 17, 1940. It 
further appears that you departed from the United States in November 1949 
and traveled to Canada, where you resided until sometime in 1950. In 
connection with the application for renewal of your passport dated 
September 26, 1952, you stated that you had resided outside the United 
[ States ] from ”1950 to 1951, 1951 to 1952, 1952 to July 1952. ” In your 
application under reference it appears that you have resided abroad from 
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sometime in 1949 to April 1950, from May 1951 to June 28, 1951, and 
from November 1953 to January 1954. In connection with your residence 
abroad the Department desires to call your attention to the checked provi¬ 
sions of the excerpt from the Immigration and Nationality Act which is 
enclosed. You will note that a naturalized citizen of the United States loses 
his nationality under Section 352 (a) (2) by residing five years abroad and 
that Section 101 (a) (33) provides that such residence need not be continuous 
in the sense that it has been unbroken by return visits to the United States. 

To enable the Department to further consider your recent application, it 
will be necessary, in view of the cited provisions of law, for you to 
15 complete your application by forwarding an affidavit giving the exact periods 
of time which you have spent in traveling and residing outside the United 
States since your naturalization. 

It is noted that you propose to travel extensively in Central and South 
America as well as in Europe and the Near East. You state that the purpose 
of your travels is to attempt to gain backing in your efforts to present your 
case to the Commission of Human Rights of the United Nations. In this 
connection the Department desires to know whether you will be dependent 
upon such contributions as you may obtain from individuals and organizations 
abroad for your living and traveling expenses. The Department has previous¬ 
ly called to your attention the fact that it is not favorably disposed to tissue 
passport facilities to persons who appear likely to require financial assist¬ 
ance in accomplishing their proposed travels abroad. The Department 
would, therefore, like to receive assurances from you that you have taken 
reasonable steps looking toward providing yourself with the necessary means 
for supplying your daily needs during your travels and for providing a means 
of transportation back to the United States. 

It appears further from the records in your case that during 1951, 
while you were in Costa Rica, you required the financial assistance of the 
Department in securing your return transportation to the United States and 
that, at this time, none of the $95. 00, which represented the cost of such 
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transportation, has been repaid to the United States government. The 

I 

Department would be interested in receiving an expression of your views 
concerning that matter. 

! 

i 

Sincerely yours, 

R. B. Shipley 

Enclosure; Director, Passport Office 

I 

Excerpt 

PD:JECotter;HLP 4/5/54 
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18 Dr. A. J. Kraus 

202 Riverside Drive, Ap. 4 A 
New York 25 

March 15, 1954 

Mrs. R. B. Shipley 
Chief, Passport Division 
Washington 
Dear Mrs. Shipley: 

Re: FI 30 - Kraus, Arthur James 
In accordance with your letter of March 5, 1954, which you were 
generous to send to Mr. J. Harlan Amen, the attorney, as well as to 
Mr. John Chamberlain of Barron 1 s weekly, I am submitting respectfully 
my passport application. 

I will be proceeding to the countries of the Free World with the same 
object as previously, namely, to submit the Kraus Case to the Commission 
of Human Rights, United Nations. 

Very sincerely yours, 

/s/ Arthur James Kraus 

P. S. I will be visiting the universities in all parts of the Free World to 
present the Kraus Case on which you have all data. I am proceeding as 
an individual and am not sponsored by any organization. 

/s/ A. J. Kraus 


31 [Filed May 31, 1955] 

AFFIDAVIT 

Russell Hardy, sr., being sworn, states : 

The assertions in the affidavit of James E. Cotter, dated April 6, 
1955, are incorrect, that he made statements to me that it was a require¬ 
ment of the State Department that certain applicants for passports should 
provide assurances of financial qualification, and that the State Department 
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4 had required Dr. Arthur J. Karus to furnish such assurances. On the 

>> contrary, in response to my inquiries of Mr. Cotter, I was informed that 

no requirement relative to money or property was ever made of an applicant 
for a passport, and that there was no requirement that Dr. Kraus should 

► 

possess or be able to procure money or property in any amount as a condi¬ 
tion for the issuance of a passport. I was told that Dr. Kraus, not the State 
Department, had originated the idea of the bank deposit as an inducement 
< for the issuance of the passport. 

' Mr. Cotter stated that the sole objection to granting a passport to 

f 

Dr. Kraus was (1) that he was destitute in Costa Rica and was returned 
to this country at government expense; and (2) that Dr. Kraus’ method of 
procuring a living in foreign countries had been embarrassing to the foreign 
| service people. He explained that the embarrassment was that people 

32 connected with the local government at places to which Dr. Kraus had 
travelled and lectured, made inquiry of the foreign service offices about 
' his character, responsibility, finances, etc.; and that those inquiries had 

necessitated investigations, correspondence and replies by the foreign 

i 

j service offices. Mr. Cotter stated that there was no objection to Dr. Kraus 1 

lecutres in foreign countries, and Mr. Cotter assured me that Dr. Kraus’ 
i conduct had not humiliated, shamed or required any ^pology from the United 

States authorities, and that his methods, lectures, and conduct had not 

i 

been unlawful or in any manner improper. 
k Russell Hardy, Sr. 

Subscribed and sworn to before me May 31, 1955. 

Alma B. Newell 

i 

j Notary Public 

(Certificate of Service) 

i 

j 

i 


i 
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33 [Filed June 2, 1955] 

ORDER 

This cause having come on for hearing on defendant’s motion to dismiss 
or in the alternative for summary judgment, and plaintiff’s opposition there¬ 
to, and counsel having been heard in open Court, and it appearing to the 
Court that the complaint fails to state a claim upon which relief may be 
granted, it is this 2nd day of June, 1955, 

ORDERED, That defendant’s motion to dismiss be and it is hereby 
granted. 

Edward M. Curran 
Judge 

(Certificate of Service) 


MEMORANDUM OF POINTS AND AUTHORITIES IN 
SUPPORT OF DEFENDANT’S MOTION TO DISMISS 
OR IN THE ALTERNATIVE FOR SUMMARY JUDG- 
_ MENT _ 

Statement of Facts 

The plaintiff has applied to the Secretary of State for a passport to 
travel from the United States to South America, Europe, and the Near East. 
(Complaint, paragraph 4). 

The defendant, through his duly authorized agents, has refused to 
grant and issue a passport to the plaintiff. 

Argument 

I 

The complaint fails to state a claim upon which 
relief can be granted . 

Under Title 22 U. S. C. A. Section 211 (a) the Secretary of State is 
granted discretion in the matter of passports. The language, in pertinent 
part, is as follows: 
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* ’’The Secretary of State may grant and issue 

i passports, and cause passports to be granted,: 

issued, and verified in foreign countries by diplo¬ 
matic representatives of the United States, * * * 

► 

under such rules as the President shall designate 
and prescribe for and on behalf of the United Sftates, 
and no other person shall grant, issue, or verify 
r such passports. ” 

| 

f It is now well established judicially as well as historically that this 

r j 

discretion is absolute. In the case of Miller v. Sinjen , 289 Fed. 388 
(8th Cir. 1923), it was held that: 

”... a finding that plaintiff had ceased to be a 
citizen of the United States was not necessary to the 
action of the State Department in denying him a passport, 
for the reason that the granting of a passport by the 
- ! United States is, and always has been, a discretionary 

■■ ■ ■ 1 — ■ — i — 

: matter ; * * * " . 

! Our own Court of Appeals in the case of Gillars v. United States , 87 U. S. 

App. D. C. 16, 182 F. 2d 962 has stated: 

”A large discretion in the issuance of passports 
is lodged by Congress in the Secretary of State. ” 

Lest it be supposed that this is an extraordinarily broad grant of 

* judicially unreviewable power, it may be well to point out that in matters 
pertaining to foreign relations the courts have always applied a standard 

i 

j completely at variance with that used to determine reviewability of 

domestic or internal problems, and consequently have explicitly endorsed 

* i 

| the unreviewability doctrine. United‘States v. CurtiSs-Wright Export Corp . 

299 U. S. 304, 320. j 

In any event, the bare allegation that the defendant has acted 
1 "arbitrarily” is insufficient, absent some allegation showing in what 

respects defendant has acted contrary to law or under an unconstitutional 
statute. State of Arizona v. Hobby, No. 11, 839 U. S j. C, A., D. C., decided 
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May 13, 1954. 

n 

The relief sought is against the United States 
In Larson v. Domestic & Foreign Corp. , 337 U. S. 682, the Supreme 
Court held that specific relief against an officer of the sovereign may be 
obtained only if such officer exceeds either the powers granted to him by 
statute of [ or] those existing under the Constitution. On the other hand, 
if the officer remains within the limits of statutory, and constitutional 
authority, an action seeking specific relief from him is considered to be 
in reality an action against the United States for which there must be 
consent. For the purpose of making the necessary jurisdictional deter¬ 
mination, the court may look to the merits, as they appear in the pleadings, 
and dismiss or uphold accordingly. West Coast Exploration Co. v. McKay, 

_U. S. App. D. C. _, 213 F. 2d 582; cert, denied, 347 U. S. 989. . 

Since the Secretary’s authority in this field is plenary and unreview: - 
able the suit lacks the essential ingredient to distinguish the claim as one 
against an officer of the Government as opposed to a suit against the 
sovereign itself. 

m 

The Secretary has not abused his discretion . 

The exhibits and affidavits attached to defendant’s motion, as well 
as allegations in the complaint itself, show that the reason for denial of 
plaintiff’s application for a passport is his failure to submit assurances 
of his financial responsibility. Since the exhibits clearly demonstrates 
that the United States has already paid $95. 00 for the repatriation of the 
plaintiff within the last four years, it seems hardly unreasonable that the 
United States take steps to prevent any recurrence of such an expense. 

This is particularly true in view of the fact that plaintiff admittedly has 
not yet reimbursed the government for the moneys expended on his behalf. 
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The position of the defendant is made clear in the affidavits of 
Mr. Young and Mr. Cotter, attached hereto. Far from being an arbitrary 
position it seems generous, almost to a fault, even to consider plaintiffs 
application in light of the record. 

LEO A. ROVER 
United States Attorney 

OLIVER GASCH 

Assistant United States Attorney 

FRANK H. STRICKLER 
Assistant United States Attorney 

RUFUS E. STETSON, JR. 
Assistant United States Attorney 
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QUESTIONS PRESENTED 

In the opinion of appellee the following questions are 
presented: 

1. What is the scope of judicial review when a ques¬ 
tion involving substantive due process within the realm 
of executive discretion is presented? 

2. Did the Secretary of State act arbitrarily or un¬ 
reasonably when he denied a passport to appellant be¬ 
cause of appellant’s inability to show that he had the 
necessary funds to travel abroad? 
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Mniteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 12,820 

Arthur J. Kraus, appellant 

v. 

John Foster Dulles, Secretary, Department of State, 

appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF FACTS 

Appellant, a naturalized citizen of the United States, was 
issued a passport on April 5, 1950. In 1951, this passport 
was taken up when he became destitute in Costa Rica, and 
he was repatriated to the United States at government 
expense. At the time he was repatriated, he stated he 
would have to go on relief when he returned to the United 
States (Appellee’s App., p. 17). Since that time, appellant 
has refused, and continues to refuse, to reimburse the 
United States for the expenses so incurred. 

In 1952, appellant again applied for a passport. His ap¬ 
plication was held in abeyance and he was afforded an op¬ 
portunity to make a showing that he had sufficient funds to 
finance his further travels. Subsequently, appellant sub- 
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mitted evidence that he had sufficient funds, and on Septem¬ 
ber 26, 1952, his passport was renewed to be valid to March 
25, 1953. 

On March 16, 1954, appellant executed another passport 
application in which he stated that he desired to travel to 
all the countries of the “free world” for the purpose of 
collecting- petitions to the Commission on Human Rights 
(United Nations). 1 By letter of April 7, 1954, appellee re¬ 
quested appellant to provide the Department with assur¬ 
ances that he had taken reasonable steps to provide himself 
with necessary funds for supplying his daily needs during 
his travel and to pay his return transportation to the United 
States. To date, appellant has not submitted evidence that 
he has funds with which to finance his travels. On Decem¬ 
ber 1, 1954, appellant was informed that his application for 
a passport was being held in abeyance until such time as he 
was able to show that he had the necessary funds with which 
to travel abroad, or a means of obtaining such funds which 
had reasonable assurances of success. 

Appellee based his decision upon the apprehension that 
Dr. Kraus, who was proposing to undertake a far more ex¬ 
tensive itinerary than ever before, would become a public 
charge while abroad, a source of embarrassment to the 
United States, and would require a further expenditure of 
government funds for his repatriation (appellant’s app., 
pp. 4-5). In support of this decision, the record is clear 
that Dr. Kraus, for a number of years, had been a charity 
case in the United States (Appellee’s app., pp. 15 and 16); 
that he had become destitute while abroad; that less than 
three years before, he requested and was repatriated at gov¬ 
ernment expense; that he apparently was without funds or 
resources; and that he failed to present evidence requested 
by appellee to show that he could take care of himself finan¬ 
cially while abroad and provide for his return to the United 
States. 2 While appellee now considers the application de- 

1 He listed some 28 countries in Latin America, South America, 
Africa, Europe, and Asia. 

2 Unless otherwise specified, the facts herein are found in appel¬ 
lee’s appendix, pp. Hand 12. 
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nied, he will reopen the matter upon submission of the evi¬ 
dence requested (appellee’s app., p. 12). 

On January 7, 1955, appellant filed a complaint in the 
court below in which he sought a judgment decreeing that 
he was entitled to the passport for which he made applica¬ 
tion and an injunction enjoining the defendant from contin¬ 
uing to deny the granting and issuance of said passport. 
Appellee filed a motion to dismiss, or in the alternative for 
summary judgment, and submitted to the court affidavits and 
exhibits in support thereof. Appellant also filed affidavits 
and exhibits. The court below, after hearing argument, 
dismissed the complaint on the ground that it failed to state 
a claim upon which relief could be granted. 

STATUTES AND REGULATIONS INVOLVED 

22 U.S.C. § 211(a): 

The Secretary of State may grant and issue pass¬ 
ports, and cause passports to be granted, issued, and 
verified in foreign countries by diplomatic representa¬ 
tives of the United States, and by such consul generals, 
consuls, or vice consuls when in charge, as the Secretary 
of State mav designate, and bv the chief or other exec- 
utive officer of the insular possessions of the United 
States, under such rules as the President shall desig¬ 
nate and prescribe for and on behalf of the United 
States, and no other persons shall grant, issue, or 
verify such passports. 

22 CFR §§ 51.1 and 51.75: 

§51.1. Authority to Issue Passports .—Only the Sec¬ 
retary of State may grant and issue passports in the 
United States. 

§ 51.75. Refusal to Issue Passport .—The Secretary 
of State is authorized in his discretion to refuse to 
issue a passport, to restrict a passport for use only in 
certain countries, to withdraw or cancel a passport al¬ 
ready issued, and to withdraw a passport for the pur¬ 
pose of restricting its validity or use in certain coun- 
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tries (Executive Order 7856, March 31,193S; 3 F.R. 65, 
April 2, 193S). 


SUMMARY OF ARGUMENT 

The Secretary of State is vested with the discretionary 
power of issuing passports. On reviewing his determina¬ 
tions involving substantive due process, the courts should 
go no farther than to ascertain whether or not there was an 
exercise of discretion predicated upon material facts. Find¬ 
ing that the Secretary of State exercised his discretion, the 
court should not review the determination and substitute its 
judgment for that of the Secretary. To do so would nullify 
the grant of discretion. 

Here there is a valid predicate upon which the Secretary 
of State exercised his discretion in determining that appel¬ 
lant's passport application should be denied. Thus the 
judgment of the lower court should be affirmed. 

In any event, the Secretary of State acted reasonably 
and fairly, for all he requests, in view of appellant's past 
history, is that appellant show he has or is able to obtain 
the means to finance his travels abroad and return to this 
country. When the same request was made and complied 
with in 1952, appellant was granted the passport he sought. 

ARGUMENT 

I 

Appellee’s Discretion Was Exercised Reasonably. 

A. Appellee Has Discretion in the Matter of the Issuance 
of Passports. —The statute, 22 U.S.C. 211(a), and the regu¬ 
lations of the President 3 grant to the Secretary of State 
the power to issue passports in his discretion. He does not 
perform a purely ministerial act. The leading cases on this 
subject so hold. Bauer v. Acheson, 106 F. Supp. 445 (D.C. 

D.C., 3-Judge Ct., 1952) and Schactnwn v. Dulles, -U.S. 

App. D. C. -, 225 F. 2d 938 (1955). The Bauer case 

3 Executive Order No. 7856. 3 F.R. No. 65. April 2. 1938; 22 
CFR 51, et seq. 


0 


recognized that the Secretary of State must necessarily be 
accorded wide discretion in passport matters (p. 451). The 
court held that the regulation of passports must be admin¬ 
istered fairly and not arbitrarily or capriciously. 

The Schactman case held that the “discretion residing in 
the Secretary ... is subject in its exercise to some judi¬ 
cial scrutiny” and that “the courts by reason of the Consti¬ 
tution have a responsibility in the matter although a limited 
one.” Thus, it must be accepted that an exercise of dis¬ 
cretion by the Secretary of State, acting fairly, will not be 
set aside by the court. 

The Supreme Court recognized the discretion vested in 
the Secretary of State in Perkins v. Elg, 307 U.S. 325 (1938). 
There, even though both injunctive and declaratory relief 
had been asked, the Supreme Court included the Secretary 
of State in the declaratory provision of the decree only, and 
gave this explanation of its action (307 U.S. at 350): 

The decree in that sense would in no way interfere 
until the exercise of the Secretary’s discretion with re¬ 
spect to the issue of a passport but would simply pre¬ 
clude the denial of a passport on the sole ground that 
Miss Elg had lost her American citizenship. 

See also: Gillars v. United States, 87 U.S. App. D.C. 16, 35, 
182 F. 2d 962 (1950). There, the court stated that: 

A passport * * # is a valuable and useful document, 
particularly as an aid to travel and as identification in 
foreign lands: but the absence or revocation of a pass¬ 
port does not deprive an American of citizenship. A 
large discretion in the issuance of passports is lodged 
bv Congress in the Secretary of State. 

B. This Court Should Not Substitute Its Judgment for 
That of the Secretary of State .—This doctrine springs 
partly from the principle of separation of powers and 
partly from a realization that a grant of discretion is inev¬ 
itably nullified whenever the power to exercise it is sub¬ 
jected to supervision and control. For well over a century 
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the doctrine has been consistently applied in a great va¬ 
riety of situations. The following are a few of the leading 
cases. 

In Decatur v. Paulding, 14 Pet. 497 (1S40), where the in¬ 
herent nature of a grant of discretion, and the limits of the 
power of the courts over executive action, were fully ex¬ 
plored. the court said at p. 515: 

The interference of the Courts with the performance 
of the ordinary duties of the executive departments of 
the Government, would be productive of nothing but 
mischief and we are quite satisfied that such a power 
was never intended to be given to them. 

In T. TT\ A. v. Farley, Postmaster General, 71 F. 2d 2SS 
(0. A. 2), cert, denied 293 U. S. 603, at p. 290, the court said: 

The dutv generallv of the Postmaster General to 
superintend the business of his department and execute 
all laws relative to the postal service is provided by 
statute. 5 U.S.C. <§§ 361, 369 (5 TTSCA §§ 361, 369). 
The courts will not interfere with the discretion or 
judgment of the Postmaster General. 

In Adams v. Xagle, 303 U. S. 532 (193S) the court, in deal¬ 
ing with a charge that the Comptroller of the Currency 
acted arbitrarily and in excess of his powers, stated the rule 
as follows at p. 542: 

Where a statute vests no discretion in an executive 
officer but to act under a given set of circumstances, or 
forbids his acting except upon certain named condi¬ 
tions, a court will compel him to act or to refrain from 
acting if he essays wholly to disregard the statutory 
mandate; but if a discretion is vested in him, and he is 
to act in the light of the facts he ascertains and the 
judgment he forms, a court cannot restrain him from 
acting on the ground that he has exceeded his jurisdic¬ 
tion by reason of an error either of fact or law which 
induced his conclusion. 



? 


In Riverside Oil Co. v. Hitchock, 190 U. S. 316 (1902), at 
pp. 324-323, the Supreme Court said: 

The head of an executive department of the Govern¬ 
ment in the administration of the various and important 
concerns of his office is continually required to exercise 
judgment and discretion. He must exercise his judg¬ 
ment in expounding the laws and resolutions of Con¬ 
gress under which he is from time to time required to 
act. 

. . . Whether he decided right or wrong, is not the 
question. Having jurisdiction to decide at all, he had 
necessarily jurisdiction, and it was the duty to decide 
as he thought the law was, and the courts have no power 
whatever under those circumstances to review his de¬ 
termination by mandamus or injunction. The court 
has no general supervisory power over the officers of 
the Land Department, by which to control their de¬ 
cisions upon questions within their jurisdiction. If this 
writ were granted we would require the Secretary of 
the Interior to repudiate and disaffirm a decision which 
he regarded it his duty to make in the exercise of that 
judgment which is reposed in him by law, and we should 
require him to come to a determination upon the issues 
involved directly opposite to that which he had reached, 
and which the law conferred upon him the jurisdiction 
to make. Mandamus has never been regarded as the 
proper writ to control the judgment and discretion of 
an officer as to the decision of a matter which the law 
gave him the power and imposed upon him the duty to 
decide for himself . . . 

In Louisiana v. McAdoo, 234 U.S. 627 (1913), the court 
stated at page 633: 

But if the matter in respect to which the action of 
the official is sought, is one in which the exercise of 
either judgment or discretion is required, the courts 
will refuse to substitute their judgment or discretion 
for that of the official entrusted by law with its execu¬ 
tion. 
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As this Court in the Schactman case determined there is 
limited judicial review of the decision of the Secretary of 
State in denying a passport, the question arises, What is the 
scope of judicial review? The above cited cases demon¬ 
strate that the court will not substitute its judgment for that 
of the Secretary of State. This being so, it is appellee’s 
position that the court should, at most, only review the rec¬ 
ord to see if there is a basis in fact upon which the discre¬ 
tion exercised was predicated. Finding such a basis, the 
Court should go no further. To do so would nullify the 
discretion granted. In Chavez v. McGranery, 108 F. Supp. 
255, the court, in discussing § 1009 of the Administrative 
Procedure Act, stated at page 257: 

The exception refers only to exercised discretion and 
does not mean that merelv because a statute commits 
action to agency discretion, the right to judicial review 
does not exist to determine whether or not the discre¬ 
tion has been exercised. U.S. ex rel. Adel v. Shaugh- 
nessv, 2 Cir., 183 F. 2d 371. The statute with which we 
are here concerned commits the exercise of discretion 
to the Attorney General. The court may not, in a re¬ 
view of the agency action, substitute its discretion for 
that of the Attorney General, but where the petitioner 
has alleged he was denied procedural due process of law 
which deprived him of the exercise of the Attorney 
General’s discretion, he is entitled to a hearing and 
judicial determination of that question. The right is 
derived, not from the statute, but from the Fifth 
Amendment to the Constitution of the United States, 
which prohibits a deprivation of liberty or property 
without due process of law. 

The question presented on this appeal involves only sub¬ 
stantive due process. Thus, appellee submits that the Sec¬ 
retary of State had a rational basis for his determination 
and that this court should not substitute its judgment for 
that of the Secretary of State. 

C. The Secretary of State's Decision is Fair and Reason¬ 
able .—The basis of appellee’s decision is set forth in the 
counter-statement of this case. It need not be repeated 
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here. However, it does show that appellant was informed 
his passport application was being held in abeyance until 
such time as he was able to show he had the funds with 
which to travel abroad, or a means of obtaining such funds 
which had reasonable assurance of success (Appellant’s 
App., pp. 5 and G). He lias failed to make such a show¬ 
ing (Appellee’s App., p. 12). Even the complaint does 
not allege that plaintiff has or is able to obtain the funds. 4 
When the same request was made of appellant in 1952 he 
came forward and made a showing that he had the necessary 
funds. He was issued a passport. Obviously, if he now has 
funds he would make the requested showing. 

Under the circumstances of this case, it is fair and reason¬ 
able that the Secretary inquire concerning appellant’s fi¬ 
nancial means. Reasonableness and prudence dictate the 
course of action which was followed. It needs no argument 
to demonstrate that a person with no financial resources 
may be a source of trouble to himself, foreign governments 
and this government. Who is to care for a destitute Amer¬ 
ican in a foreign country? While there is no statutory re¬ 
quirement on this subject, appellant’s repatriation in 1950 
is but an example of the well known fact that the duty of 
looking after Americans abroad devolves upon the Depart¬ 
ment of State, and 22 U.S.C. § 1732 (1952) imposes the 
duty upon the President to use such means not amounting to 
acts of war as he may think proper to effectuate the release 
of any American unjustly deprived of his liberty by any 
foreign government. It is reasonable to assume that ap¬ 
pellant, if he has no funds, may again become a public 
charge and require the assistance of this government while 
he is abroad. Such a possibility is easily foreseeable. The 
Secretary of State has endeavored to negative such an oc¬ 
currence. Surely, if appellant is possessed of the necessary 


4 The majority of the Justices of the Supreme Court in Edwards 
v. California . 314 U.S. 160 (1941), in holding unconstitutional a 
state statute making it a misdemeanor for any person to assist a 
destitute person to enter California, did not hold that it was a 
right of national citizenship to travel from state to state even 
though the minority urged such a contention. Is it then a right 
of national citizenship to travel abroad? 
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funds, he could make his showing without having any of his 
inviolable rights invaded. If he cannot, then the Secretary’s 
decision is all the more proper. 

It is significant that the Secretary is not imposing any 
different condition upon appellant’s departure from this 
country than Congress has imposed upon those from for¬ 
eign lands who wish to visit with us. Thus, the Immigration 
and Nationality Act of 1952, $ 212(a), S U.S.C. § llS2(a), 
provides: 

That except as otherwise provided in this Act, the 
following classes of aliens shall be ineligible to receive 
visas and shall be excluded from admission into the 
United States: 


(8) Aliens who are paupers, professional beggars, 
or vagrants; 

* * * « # 

(15) Aliens who, in the opinion of the consular officer 
at the time of application for a visa, or in the opinion 
of the Attorney General at the time of application for 
admission, are likely at any time to become public 
charges; 

* • • # * 


Is it then unreasonable for the Secretary of State to re¬ 
quire the showing he has requested appellant to make? 

CONCLUSION 

Wherefore, it is respectfully submitted the judgment of 
the District Court should be affirmed. 

Leo A. Rover, 

United States Attorney. 
Lewis Carroll, 

Frank H. Strickler, 
Assistant United States Attorneys. 
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APPENDIX 

AFFIDAVIT 

District of Columbia, 

City of Washington 

I, William H. Young, being duly sworn, depose and say: 

That I am the Deputy Director of the Passport Office, 
Department of State, which Office exercises the statutory 
authority of the Secretary of State in the issue of United 
States passports whether application therefor is made in 
the United States or abroad and which has custody of the 
passport file of Arthur James Kraus. 

That I have examined the passport file of Arthur James 
Kraus. This file shows that Arthur James Kraus, a nat¬ 
uralized citizen of the United States, was issued Passport 
No. 235481 by the Department on April 5,1950; that in 1951 
his passport was taken up temporarily when he became des¬ 
titute in Costa Rica and arrangements were made for his 
return to the United States at government expense; that he 
refused and continues to refuse to reimburse the Govern¬ 
ment for the expense incurred in his repatriation; that on 
September 26,1952, Dr. Kraus’ passpport was renewed to be 
valid to March 25, 1953, after he had submitted evidence 
that he had received contributions totaling $1,000 to finance 
his further travels; that subsequent reports from various 
American diplomatic and consular officers in foreign coun¬ 
tries indicated that he continued to lead a precarious hand- 
to-mouth existence and, as before, was dependent upon gifts 
and fees received for his lectures for his living and travel¬ 
ing expenses. 

That Dr. Kraus executed a passport application at the 
Passport Agency at New York City on March 16, 1954, in 
which he stated that he desired to travel to all the countries 
of the “free world”, listing some 28 countries in Latin 
America, South America, Africa, Europe and Asia, for the 
purpose of collecting petitions to the Commission on Hu¬ 
man Rights (United Nations): that in view of the previous 
circumstances of his case, the Department requested Dr. 
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Kraus by letter dated April 7, 1954, to provide the Depart¬ 
ment with assurances that he had taken reasonable steps 
looking toward providing himself with the necessary funds 
for supplying his daily needs during his travel and to pay his 
return transportation to the United States; that Dr. Kraus 
failed to do so; that by letter dated December 1, 1954, Dr. 
Kraus was informed that his application for a passport was 
being held in abeyance until such time as he was able to show 
that he had the necessary funds with which to travel abroad 
or a means of obtaining such funds which had reasonable as¬ 
surances of success; that up to the present time Dr. Kraus 
has not submitted satisfactory evidence of the nature re¬ 
quested and the Department in the exercise of the discre¬ 
tionary authoritv delegated to the Secretarv of State in the 
issuance of passports has declined to provide Dr. Kraus 
with further passport facilities. 

That the Department’s action in refusing Dr. Kraus 
further passport facilities under the circumstances was 
based upon the apprehension that Dr. Kraus, who was pro¬ 
posing to undertake a far more extensive itinerary than 
heretofore, would become a public charge while abroad and 
a source of embarrassment to the United States and would 
require a further expenditure of Government funds for his 
repatriation. The Department’s apprehension was based 
upon the fact that Dr. Kraus had been on occasion a charity 
case in the United States; that he had become destitute while 
abroad, requiring his repatriation at Government expense: 
that he apparently was without funds or resources; and that 
he failed to present to the Department the evidence re¬ 
quested to show that he could take care of himself finan¬ 
cially while abroad and would be able to return to the 
United States. "With reference to the present status of Dr. 
Kraus' passport application, it is considered as having been 
denied. However, his case will be reopened upon the sub¬ 
mission of the evidence of financial resources requested. 

Willis H. Young, 

Deputy Director, 

Passport Office. 

Department of State. 
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Subscribed and sworn to before me this 6th day of April. 
1955 at Washington, District of Columbia. 

Arthur C. Harman, 
Notary Public, D. C. 


AFFIDAVIT 


District of Columbia, 

City of Washington 

I, James E. Cotter, being duly sworn, depose and say: 

That I am an attorney-employee of the Passport Office, 
Department of State; that I am familiar with the passport 
file of Dr. Arthur James Kraus and the facts concerning his 
application for a passport executed at the Passport Agency 
at Xew York, New York on March 16, 1954, and that 1 dis¬ 
cussed the case with Dr. Kraus’ attorney, Mr. Russell 
Hardy, on or about December 14,1954. I further say that on 
the occasion that Dr. Kraus’ case was discussed with Mr. 
Hardy on December 14, 1954, I stated to Mr. Hardy that it 
was the long standing requirement of the Department, in the 
case of an application for a passport where there was reason 
to believe the applicant might become financially destitute 
abroad, to require assurances that reasonable precautions 
had been taken to defray his expenses of travel abroad. 
It was pointed out that the requirement was based upon con¬ 
siderations of the best interests of this Government in the 
conduct of its affairs abroad. It was further stated to Mr. 
Hardy that the passport records show that Dr. Kraus be¬ 
came destitute while traveling abroad in 1951, that he was re¬ 
patriated at Government expense and that inasmuch as he 
now proposes to finance his travels in a similar manner to 
that employed during 1951 the Department, in accordance 
with its established procedure in such cases, would require 
evidence that he is financially prepared to undertake such 
extensive travels. In that connection Mr. Hardy’s atten¬ 
tion was called specifically to a prior occasion when on Sep¬ 
tember 26, 1952, Dr. Kraus’ passport was renewed for six 
months after he had been required to submit and did submit, 
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evidence of his financial ability to travel. On that occasion 
Dr. Kraus submitted evidence that he had on deposit in a 
bank in the United States the sum of $1,000. It was ex¬ 
plained to Mr. Hardy that the Department’s position as con¬ 
cerns Dr. Kraus’ present passport application is essentially 
the same as it was when he applied for a renewal of his pass¬ 
port in 1952, which is, that he, like all similarly situated 
applicants for passports, is required to submit evidence to 
show that he has taken reasonable action to provide him¬ 
self with the means to travel. 

James E. Cotter, 

Legal Assistant, 

Passport Office, 
Department of State. 

Subscribed and sworn before me this 6th day of April, 
1955 at Washington, District of Columbia. 

Arthur C. Harman, 
Notary Public, D. C. 

Sworn Statement of Arthur James Kraus, Taken at the Ameri¬ 
can Embassy, San Jose, Costa Rica on June 1, 1951 

1. What is your full name? 

A. Arthur James Kraus. 

2. What was the place and date of your birth? 

A. Wieliczka, Poland, November 6, 1896. 

3. What was the date, place and name of the court where 
you were naturalized? 

A. U. S. District Court for the Southern District of New 
York at New York City on April 17, 1940. 

4. What is the number of your passport and the date and 
place of issuance? 

A. Passport No. 235481, issued April 5, 1950, by the De¬ 
partment of State, Washington, D. C. 

5. What have been the periods and places of your resi¬ 
dence in the United States and the places and purpose of 
your residence abroad? 

A. From 1930 until 1937 in New York City; from 1937 to 



1D40 I was constantly campaigning on this issue (Kraus 
Case), but New York City remained my legal residence. 
From 1932 to 1937 I was always going in different direc¬ 
tions and returning to New York, but never outside the 
United States; from 1940 to 1947 Detroit, Michigan. I re¬ 
turned to New York in 1947 and remained there through 
1949 when I left for the world campaign, proceeding to 
Canada where I covered the territory from Quebec to 'Win¬ 
nipeg, and then returned to New York for my passport be¬ 
cause I could not proceed to other countries without it. 

6. When did you leave the United States to proceed to 
Central America! 

A. I departed from the United States during April, 1950, 
proceeding to Mexico where I stayed for about five months; 
thence to Guatemala where I stayed for some three months; 
thence to El Salvador where I stayed about one month; 
thence to Honduras where I stayed three weeks; then to 
Nicaragua for about three weeks and here about three 
months. 

7. Do you have any dependents? 

A. None. 

8. What have been your means of livelihood or support, 
including occupation, salary, when terminated and name and 
address of last employer? 

A. My first employment was with the City College of 
New York between 1932 and 1933. Another employment 
was with the Ford Motor Company, Dearborn, Michigan. 
My last employment was during 1945 when I was engaged 
in selling the Encyclopedia Britannica. I was then em¬ 
ployed by the trade office of Encyclopedia Britannica, Palms 
Building, Woodworth Avenue, Detroit for one year; from 
then until 1949 I was supported by the Department of 
Public Welfare of Detroit. 

9. What efforts have you made to obtain employment 
and why have you failed in such attempts? 

A. Applications for employment at different universities 
in America were rejected because of the incident which re¬ 
sulted in my dismissal from the City College of New York. 

10. What personal funds or property in the United States 
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or abroad do you have, and what persons or institutions are 
in charge of them ? 

A. I have no property or funds at all. 

11. What efforts have you made to obtain funds from 
private sources and of what result? 

A. I have been supported in the United States of America, 
by charitable institutions and sympathizers; while I have 
been abroad I have been supported by government contribu¬ 
tions, by statesmen, civic leaders and different churches. 

12. Have you made any effort to secure the necessary 
funds for your return to the United States? 

A. Xo. 

1 13. Have you ever received any funds from the United 
States Government? 

A. Xo. 

14. What are the names and addresses of your relatives 
in the United States? 

A. Marek Kraus, brother, 4439 Xorth Mozark Avenue, 
Chicago, Ill; Joseph C. Kraus, brother, 5810 Rising Sun 
Avenue, Philadelphia 20, Pa.; George Kraus, uncle, 750 
Westend Avenue, Manhattan, Xew York; Sigmund Kraus, 
uncle, Brooklyn Xew York—I don’t recall his exact ad¬ 
dress. My cousins—Max Kraus & Bros., 20 Tenth Avenue, 
Manhattan, Xew York—this business is operated by the sons 
of the late Max Kraus, whose names are Jerome and Wal¬ 
ter Kraus and are mv cousins. 

•> 

15. What is the occupation of your brother, Marek Kraus? 

A. He is the owner of a money lending house. 

16. Approximately what are his assets? 

A. I would say that he would be worth approximately 
$500,000.00. 

17. Are your relatives in the United States financially 
in a position to furnish you the necessary funds with which 
to return to the United States? 

A. The only one who would be able is this man, Marek 
Kraus, who is definitely committed not to help me. He 
financed my studies at Oxford and since then he has refused 
to furnish me anything. 

18. Is it not possible that some of your other relatives in 
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the United States might be willing to contribute the neces¬ 
sary funds for your return to the United States? 

A. None of the relatives would take any responsibility for 
me. 

19. In the event that the Department of State at Wash¬ 
ington should be in a position to make you a loan of the 
necessary funds for your return to the United States, would 
you be in a position to repay such loan? 

A. No, at least not until I have a livelihood because I 
will have to go on relief when I return to the United States. 

20. What is your present address in San Jose, Costa 
Rica? 

A. Pension, Canada. 

Arthur James Kraus. 


Subscribed and sworn to before me this 4th day of June, 
1951, A. D. 


Paul B. Carr, 

Vice Consul of the United States of America. 
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IN THE 


United States Court ol Appeals 

For the District of Columbia Circuit 


No. 12,820 


ARTHUR J. KRAUS, Appellant 

v. 

JOHN FOSTER DULLES, 
Secretary, Department of State, Appellee 


Appeal from the United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANT 


PRELIMINARY STATEMENT AND COUNTERSTATEMENT 

OF FACTS 

Appellee, in his ‘* Connterstatement of Facts” (appellee’s 
brief pp. 1-3), erroneously states that appellant had “ • * # 
become destitute in Costa Rica and was repatriated at 
Government expense”; “that he had become destitute while 
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abroad; that less than three years before, he requested and 
was repatriated at government expense; * * # ” 

Appellee’s assertions that appellant was destitute are 
contrary to the Pleadings and evidence in the case. 

The affidavit of appellant, Arthur J. Kraus, dated May 
26, 1955, shows, inter alia, (This Appendix pp. 9-11) that 

1. In March 1951 appellant was in Costa Rica under an 
American passport. 

2. He had procured a visa from the Consul General of 
Panama at San Jose, Costa Rica, to proceed to Panama. 

3. He had an airplane ticket for transportation to 
Panama. 

4. On May 30, 1951 he went to the airline ticket office 
in San Jose, Costa Rica to learn about the departure of 
planes for Panama and to make a reservation. 

5. As he left the ticket office and stepped into the street 
he was accosted by a man w’ho introduced himself as the 
United States Vice Consul at San Jose, who invited him 
to come immediately to the Embassy, which he did the 
next day. 

6. Whereupon Kraus met Mr. Paul B. Carr, the American 
Vice Consul, who asked to see Kraus’s passport which 
was then handed to Carr by Kraus. 

7. Mr. Carr then put Kraus’s passport in his (Carr’s) 
pocket stating “your passport is taken away from you” 
and “I have a letter from the State Department to cancel 
your passport” and that “your presence abroad is un¬ 
desirable”. 

8. Kraus informed Carr that he planned to go to Panama; 
that he had a visa for that purpose; that he had a plane 
ticket for that purpose and he requested the return of the 
passport without which he could not leave Costa Rica. 
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9. Carr told Kraus that the passport would be returned 
to Kraus “only to enable me to return directly to the 
United States”. 

10. At this time Kraus was not “destitute”—on the 
contrary he had money and a ticket for air transportation 
to Panama where he planned to continue his lectures for 
pay. 

11. The fact that Kraus had been deprived of his pass¬ 
port became known in San Jose with the result that he 
was deprived of the means of supporting himself or of 
the means of earning enough money to pay his own way 
back to the United States. 

12. Under these conditions Kraus was compelled to re¬ 
main in Costa Rica for about a month or until June 28, 
1951, at which time he was coerced by the Government into 
leaving Costa Rica and forced to return to the United 
States against his will. 

SUMMARY OF ARGUMENT 

Appellee’s brief fails to state the facts and circumstances 
under which appellant was forced to leave Costa Rica. 
Appellant did not become “destitute” while in Costa Rica. 
Appellant did not ask the government to support him 
in Costa Rica or to pay his expenses home. The unlawful 
conduct of American embassy officials in San Jose produced 
the situation of which appellee complains and upon which 
he bases his refusal to issue the passport. 

Appellant had been abroad not only prior to 1951 but since 
that time and never asked for financial assistance from 
this government. It had been determined by the State 
Department, in May or June 1951 to cancel appellant’s 
passport before any question of “destitution” arose. 

Appellee’s refusal to issue the passport is based solely 
upon some vague financial requirement of his, which in 
turn is based upon unsupported allegations of previous 
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“destitution”. Appellee sets up his own wrong in an 
attempt to mask the arbitrary and capricious character 
and basis for his refusal to issue the passport. 

The decision of this Court in the Scha-ctman case is here 
controlling. 

The cases relied upon by appellee are not applicable 
here or they are distinguishable. 

ARGUMENT 

I 

Appellee's Position That Kraus's "Destitution" While in Costa 
Rica. Justifies His Refusal to Issue the Subject Passport Is 
Without Merit 

The facts, in respect of the subject of “destitution” as 
they are set forth above are not disputed. Nevertheless 
appellee predicates his whole case upon them. 

In 1951, while in Costa Rica, Kraus was going about 
his lawful endeavors; his conduct has not shamed or humili¬ 
ated the government of the United States, nor had his 
activities, methods, lectures or conduct been unlawful or 
in any respect improper (affidavit of Hardy, Appellant’s 
appendix pp. 12, 13) 

Kraus had not asked the American Embassy in Costa 
Rica for help or assistance of any kind. He had an air¬ 
plane ticket for transportation to Panama and he also 
had a reservation for passage, as well as a Panamanian 
visa when he was accosted by our Embassy officials and 
summarily deprived of his passport, which made it im¬ 
possible for him to leave Costa Rica. 

It was this totally unwarranted interference with Kraus 
that caused his financial embarrassment; it was this action 
of appellee’s agents which finally made it necessary for 
Kraus to accept from the government an airplane ticket 
from Costa Rica to Miami, Florida. 
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If appellant became “destitute” in Costa Rica, the ap¬ 
pellee caused this state of affairs. 

If Kraus’s passport had not been taken from him he 
would have proceeded to Panama where perhaps he would 
not have been interfered with by the United States Gov¬ 
ernment there. But the American Embassy refused to 
let Kraus leave for Panama which he was able to do at 
his own expense. Instead Kraus’s passport was revoked 
without cause or reason, to be validated only for return 
to the United States and then only if he would agree to 
return to the United States. 

Thus, if Kraus became “destitute” in Costa Rica, it 
was appellee who caused this condition and it is appellee 
who now relies upon his own wrongful acts in an attempt 
to justify his refusal to issue the present passport to 
appellant. 

The passport application of appellant (Appellant’s app. 
p. 10) shows that he travelled abroad in 1949 to April 1950 
(Canada); from May 1951 to June 28, 1951, (Mexico, 
Guatamala and Costa Rica) and from November 1953 to 
January 1954 (Cuba, Haiti, Venezuela). In no case did 
appellant need to ask for or receive any financial aid or 
assistance from the United States Government, the episode 
in Costa Rica in June 1951 being no exception. 

It is of the greatest importance for the Court to note 
that on May 30, 1951, when Kraus was in San Jose, Costa 
Rica he did not need or seek financial assistance from 
our Embassy there, either for subsistence in San Jose or 
for transportation to the United States or elsewhere. 
Kraus was not then (nor had or has he been, before or 
since while abroad) destitute as appellee would have this 
Court believe. 

It is very important to note that on the occasion of 
Kraus’s meeting with American Vice Consul Carr at 
the Embassy on June 1st 1951 before any question of 
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financial needs or help was raised by Carr, that official, 
after having asked to see Kraus’s passport put it in his 
pocket saying: 

“Your passport is taken away from you”. 

“7 have a letter from the State Department to cancel 
if our passport.’ 1 * 

This is of the utmost importance as it shows beyond 
doubt that the Embassy in San Jose had been in communi¬ 
cation with the State Department in 'Washington regarding 
Kraus before the Embassy knew anything whatsoever of 
Kraus’s financial situation and that it had already been 
determined to deprive him of his passport because “your 
presence abroad is undesirable”. (See affidavit of Kraus, 
this Appendix p. 9) 

It was only after appellee interfered with Kraus, without 
shadow of justification or excuse, that in the ensuing 
month (May 30, 1951 to June 28, 1951) the situation was 
produced by the Government itself, which left no course 
for Kraus to pursue, other than to accept, under these 
coercive conditions, transportation to Miami, Florida. 

In effect appellee says that having deprived appellant 
of his natural right to travel from place to place, a violation 
of his Constitutional right to move from place to place; 
that having thus created the condition of which appellee 
complains; that having caused the alleged “destitution” of 
Kraus, appellee’s refusal to issue a passport is not an 
abuse of discretion. 

Appellee thus sets up his own wrong, his own unlawful 
conduct as justification for his refusal to issue the passport. 


* Italics supplied. 
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II 

The Criteria Laid Down by This Court in Schaciman v. Dulles* 
Are Determinative of the Principles of Law Which Have 
Application Here 

Appellant recognizes that in the exercise of a sound 
discretion the Secretary of State may refuse to issue a 
passport. Of course, each case must be examined in the 
light of its particular facts. 

What constitutes arbitrariness, in the sense of consti¬ 
tuting a denial of due process depends upon the circum¬ 
stances. Of. Moyer v. Peabody , 212 U.S. 78, 84, 29 S. Ct. 
235, 532 Ed. 410. 

As was said in appellant’s original brief, when the prin¬ 
ciples stated by this Court in the Schactman case (supra) 
are applied to the facts of this case it becomes manifest 
that appellee’s action in refusing to issue the passport 
for the reasons given is and was arbitrary and capricious 
and violative of appellant’s rights under the Fifth Amend¬ 
ment of the Constitution. 

III 

In Purview of the Decision of the Lower Court in Bauer v. 
Achison. (160 F. Supp. 445) and of This Court in Schaci¬ 
man v. Dulles, Supra, the Cases Cited by Appellee Are 
Not Apposite 

If a passport is now a document which is essential to 
the lawful departure of an American citizen for Europe, 
as it is, then the arbitrary refusal of the Secretary of 
State to issue such passport is not only an abuse of dis¬ 
cretion but is a clear violation of applicant’s constitutional 
right to move freely from place to place. 

As the question of this constitutional right is here in¬ 
volved none of the decisions cited by appellee or which 
are quoted from by him, which do not involve this question 
has any bearing or persuasive force here. The rationale 

*225 F. 2d 938, See appellant’s original brief pp. 10, 11. 
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of the decision of this Court in the Schactman case (supra) 
is applicable and controlling in the instant case. 

CONCLUSION 

It follows that as the appellee himself created the con¬ 
dition upon which he now bases his requirement of financial 
assurances, as a condition precedent to the issuance of the 
passport, his action in refusing to issue the passport is 
an abuse of discretion and is violative of appellant’s Con¬ 
stitutional right of freedom of movement from place to 
place. The relief prayed for in appellant’s original brief 
should be granted. 

Stanuey Suyoam 
1012 14th St., N. W. 
Washington, D. C. 

Attorney for Appellant 
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APPENDIX 

Affidavit 

Arthur J. Kraus, being sworn, states: 

About March 30, 1951, shortly after my arrival in 
Costa Rica, I procured a visa from the consul general of 
Panama at San Jose, Costa Rica, authorizing my entry into 
Panama, the country I intended to visit after the conclu¬ 
sion of my business in Costa Rica. On May 30 I had in my 
possession an airplane ticket for transportation to Panama, 
and on that day went to the airline office in San Jose to 
learn about the departure of planes for Panama and to 
make a reservation. I learned that no flights to Panama 
were scheduled for two or three days. 

As I left the office of the airline company and stepped 
into the street, I was accosted by a man who asked if I 
was Dr. Kraus, and who introduced himself as the United 
States Vice Consul at San Jose. He invited me to come 
immediately to the Embassy, and I made an appointment 
to call on him the following day. The next day at the 
Embassy I met Mr. Paul B. Carr, the American Vice 
Consul. He asked to see my passport and I handed it to 
him. To my astonishment, Mr. Carr put the passport in 
his inside coat pocket, and said “Your passport is taken 
away from you” and “I have a letter from the State 
Department to cancel your passport.” I repeatedly asked 
Mr. Carr to state a reason for this action, but wholly with¬ 
out success, Mr. Carr merely stating that “Your presence 
abroad is undesirable.” Mr. Carr neither then nor there¬ 
after made any statement to the effect that the foreign 
service people disapproved of my means of securing a 
livelihood, or to the effect that “numerous troublesome 
vexatious inquiries” had been received concerning my 
activities, which the foreign service office had “neither 
adequate personnel nor the time which are necessary to 
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answer’’, as is stated in the letter of Mr. Willis H. Young, 
dated December 1, 1954. 

I informed Mr. Carr that my plan was to go to Panama, 
that in March previously I had procured a visa for that 
purpose, and I then had the plane ticket for my transporta¬ 
tion, and urged him to return the passport, without which 
T could not leave Costa Rica. He told me that the passport 
would be returned only to enable me to return directly to 
the United States. 

At that time I was not destitute, as is stated in the 
affidavit of Willis H. Young, if by that is meant that I 
was without money or that I lacked the ability through my 
own exertions or otherwise respectably, honorably and 
fully to procure the necessaries of life, or that I was "with¬ 
out friends and sympathizers from whom I could procure 
assistance in case of need. On the contrary, I was in 
possession, not of a large sum of money, but of enough to 
supply my modest needs; and, as stated, I possessed a 
ticket for air transportation to Panama, w-here I planned 
to continue my lectures and addresses, with the fairest 
prospect of receiving compensation therefor. 

The fact that I had been summarily deprived of my 
passport by the foreign service people, almost at once 
became publicly known in San Jose, although I had made 
no disclosure of that fact. The effect was to -withdraw 
from me the protection and countenance to which I was 
entitled as a citizen of the United States, misrepresent, 
discredit and ostracize me in San Jose, and to create the 
belief that I was guilty of some serious and unknown 
criminal conduct or subversive activities. Consequently, 
also, I was almost entirely unable to procure the means 
of subsistence or for returning to my residence in the 
United States. I was compelled to remain in Costa Rica 
under these conditions for about one month, until June 28, 
1951. At that time I was furnished transportation by the 
American Embassy, not to my residence in New York City, 


but to Miami, the nearest landing point in the United 
States, at a cost of about $85. I arrived in Miami, Florida, 
on that date, with but a few dollars in my pocket. I have 
made no payment of the cost of returning me to the United 
States, because I believe that I was unlawfully deprived 
of my liberty, and virtually arrested, imprisoned and 
transported. 

s/ Arthur J. Kraus 
Arthur J. Kraus 

Subscribed and sworn to before me May 26,1955. 

Jack Drukatz 
Notary Public 



